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7 . Arising out of Order-in-Original No. AC/01/Div-11/2018-19 fi=itw: 11.05.2018 issued by Assistant
Commissioner, Div-Il, Central Tax, Ahmedabad-South
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Kastwell Foundries
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
: on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. '
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of

© duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final

- products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

" copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to.:-
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To the west regional bench of Customs,‘ Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

IR T AR ¥ B & MU BT AAR BT B W TP YT NI F N B B YA SUGRT
3T ¥ o oFT WY 39 ey B g ge A o forar ud Rl @ wen & fow wenRefy  andiel
TRIGRIT B T ST AT B WRBR BT U G (a1 Sl € |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournmenf
authority shall a court fee stamp of Rs.6.50 paise as presctibed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the -
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A).and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;

~(ii)-.  amount of erroneous Cenvat Credit taken;

- (il ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of theé duty demanded where duty or duty and penalty are in dispute, SmPe :
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V2(28)26/Ahd-South/2018-19

ORDER-IN-APPEAL

M/s. Kastwell Foundries, 46/A, Near Kiran Bus Stop, Phase I, GIDC, Vatwa,
Ahmedabad (for short - ‘appellant”) has filed this appeal against OIO No. AC/01/Div
11/2018-19 dated 11.5.2018, passed by the Assistant Commissioner, CGST, Division-II,

Ahmedabad South Commissionerate (for short - ‘adjudicating authority”).

2. The facts briefly are that based on an audit objection, a show cause notice dated
74.2015 was issued to the appellant, alleging that they had availed CENVAT credit in
respect of common taxable services but had failed to maintain separate accounts as
stipulated in Rule 6 of the CENVAT Credit Rules, 2004. The notice further alleged that
the appellant was engaged in trading activity in addition to manufacturing goods, falling
under chapter 28;72,75,76 and 81 of the Central Excise Tariff Act, 1985. The notice
therefore, inter alia, demanded an amount under Rule 6(3)(i) of the CENVAT Credit Rules,
.2004, in respect of the period from March 2011 to February 2015 along with interest and
also proposed penalty under Rule 15(2) of the CENVAT Credit Rules, 2004 [for short CCR
<04] read with Section 11AC of the Central Excise Act, 1944. Vide the earlier OIO dated
4.4.2016, the adjudicating authority decided the aforementioned shoW cause notice wherein
he confirmed the demand of Rs. 4,24,751/- along with interest and also imposed penalty on
the appellant. The appellant feeling aggrieved, filed an appeal before
Commissioner(Appeals), which was decided by me vide OIA No. AHM~EXCUS-001-
APP-61-2016-17 dated 26.1.2017, wherein the mattei was remanded back to the

adjudicating authority.

3. The adjudicating authority vide his impugned OIO dated 11.5.2018, has
confirmed the demand of Rs. 66,156/~ along with interest and further imposed penalty on

the appellant. The amount which is partly paid by the appellant stands appropriated.

4., ' Feeling aggrieved, the appellant, has filed this appeal on the following grounds:

(a) the impugned OIO is incorrect and not tenable;

(b) the OIO calculates the amount incorrectly;

(c) the OIO does not have findings on the submissions made by the appellant;

(d) that the rule clearly provides that in case of trading the value would be the
difference between sale price and cost of goods sold; that the value is not the value
of sale but it should be the net of cost of goods sold;

(e) that the value of inputs removed as such cannot be taken into account;

(f) that trading cannot be considered as a service at all; :

(g) that applying the percentage trading sales to total sale, the proportionate credit to be
reversed is only Rs. 173/-;

(h) that trading sale can be considered as exempted only w.e.f. 1.4.2011; e '

(i) that they would like to rely on the case of Krishna Auto Sales [2015( E@?}@’l{b@

'S %4, (33
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(j) that the show cause notice is barred by limitation.
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5. ‘ Personal hearing in the matter was held,on 24.7.2018. Shri S.J.Vyas
Advocate, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal.

0. I have gone through the facts of the case, the appellant’s grounds of appeal, and
submissions made during the course of personal hearing. The issue to be decided is
whether the demand of Rs. 66,156/—, confirmed by the adjﬁdicating authority, along with

interest and penalty, is correct or otherwise.

7. - As I have already mentioned, the matter is already decided by me vide my OIA |
dated 26.1.2017, wherein I had demded all the major issues viz. that trading is an exempted
service; that the notice is not hit by lnmtatlon etc.. Even the case laws quoted in the present

appeal, have been discussed by me fn the earlier OIA. Since these issues stand decided, 1

would not be going into these issues.

8. | The only contention left is whether the computation of the demand in para
15(ii) by the adjudicating authority is correct. It is based on my directions, that the
adjudicating authority computed the demand. My directions as is already mentioned was
based on letter no. 334/8/2016-TRU dated 29.2.2016 of IS (TRU), CBEC, New Delhi. The
appellant has once again stated the percentage of trading to to;tal sales, which is at variance
to the percentage mentioned by the adjudicating authority. No proof is provided by the
appellant to substantiate what is mentioned, while the adjudicating authority has clearly
mentioned the figures, which obviously must be taken from the records of the appellant.
Since 1o proof is provided to substantiate the allegation questioning the computation, I find
no need to interfere with the impugned OIO. The confirmation of demand, along with

interest and imposition of penalty is upheld.

9. In view of the foregoing, the impugned OIO is upheld.
0. sdvedt ganT ae H1 9 s T FeRT S ol & Rear o §)
10. The appeal filed by the appellant stands disposed of in above terms.

Attested
T

(VinoeTukose)

Superintendent (Appeal) -
Central Tax, Ahmedabad.
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M/s. Kastwell Foundries, .
46/A, Near Kiran Bus Stop,

Phase I, GIDC, Vatwa,

Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Principal Commissioner, CGST, Ahmedabad South Commissionerate.
3. The Addl./Joint Commissioner, (Systems), CGST, Ahmedabad South.

4, The Dy. / Asstt. Commissioner, CGST, Division- II, Ahmedabad South.

\/5./' Guard file.
6. P.A
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